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reasons that the error 
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sentence"?
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Did the sentencing judge exercise their 
discretion on this point unreasonably?
Erroneous weighing and balancing is entitled to 

deference on appeal unless "by emphasizing one factor 
or by not giving enough weight to another, the trial 
judge exercises his or her discretion unreasonably."
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of law?
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relevant 
factor?
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Is the sentence demonstrably unfit? 
This is a "very high threshold." The sentence 
must be "clearly unreasonable," "clearly or  
manifestly excessive," "clearly excessive or 
inadequate," or a "substantial and marked 

departure."

Is the sentence outside the range? 

This is insufficient by itself for appellate 
interference, but may indicate a sentence 

that is demonstrably unfit.  

No

Yes No

Did the sentencing judge make one 
or more errors in principle (below)? 

Even if the sentence is not demonstrably 
unfit, it may be varied if the sentencing 

judge made an error in principle.

Sentence Imposed

No

In two recent judgments the Supreme Court of Canada has created a strict framework for appeals of sentence. This 
flowchart tracks the path of reasoning an appellate court must take in determining whether to vary or set aside a sentence.

This unaltered flowchart may be reproduced and posted freely for non-commercial purposes.
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Deference. 
Sentence upheld.

Offender will be sentenced 
de novo by appellate court.

In doing so, the appellate court 
must defer to to the sentencing 

judge’s findings of fact and 
identification of the aggravating 

and mitigating factors to the 
extent they are not affected by 

an error in principle.

Was the only error in the weighing 
or balancing of aggravating or

mitigating factors?
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